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|.PLANNING AS PUBLIC SERVICE

A.  Government of the People

“1 know of no safe depository of the ultimate powers of society but the people
themselves; and if we think them not enlightened enough to exercise their control
with a wholesome discretion, the remedy is not to take it from them but to inform

their discretion by education.” Thomas Jefferson

B.  Theéelected officiad’srole is one of public service and a basic duty of
citizenship. The role of public service is not to be left to professionals
and technocrats.

C. In afree and democratic society, judgments and decisions about an
individuals actions are made with reference to impact upon the public
interest. Freedom does not equal license.

D.  How might one judge what is in the public interest

1. An economic definition - Public Good associated with Negative
Externalities

2. A moral definition - Public good associated with Common
Community Goals

E. Y our work is to exercise the duties of citizenship and the authority
conferred upon you on behalf of the public interest as related to the
future of your community as the relate to land.

F. Unique position of long term decision making for the community
requires civic responsbility.
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II.LA QUICK HISTORY OF PLANNING

Industrial Revolution

1. Economic activity shifts from entirely agrarian to agricultural -
industrial mix.

2. Smoke stacks intrude on towns and villages.

Movement to reform the urban environment

1. 1898 - Ebenezer Howard and “ Garden Cities of Tomorrow”
a Letchworth
b. Frederick Law Olmstead

The Columbian Exposition of 1893

1. Danidl Burnam
2. City Beautiful Movement

First Municipal Ordinances

1. Response from cries to protect Single Family Neighborhoods

2. 1907 Hartford, Milwaukee and Chicago follow

3. Independent from an overall plan, concern grows for standard
practice

Alfred Bettman and Village of Euclid, Ohio v. Ambler
1. Validity of zoning established
2. Tied to Public, health, safety and general welfare

Standard City Planning Model Act - 1928 Hoover
Housing Act of 1954

701 Planning Grants, Urban Renewal

Back to the future and a concern for character

1. Traditional Neighborhood Devel opment

2. Historic Preservation
3. New Urbanism
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I1l. THE LAW OF MUNICIPAL PLANNING

A.  Legd Authority
1. Generalized Home Rule
2. Mississippi Code 17-1-1-29 (See Appendix)
a 17-1-3 Genera powers and advancement of public health
safety and welfare
b. 17-1-11 authorize plans, zoning, and subdivision control
3. Based on the 1928 Standard Act

IV.PROCESS, GOALS AND OBJECTIVES

A.  Standard Process must produce unique results
Inventory and analysis

Issue Identification and goal devel opment
Projection and plan devel opment
Implementation process or action steps
Regular Review

arowdE

B.  The Critical Importance of Goals
1. Legitimate and common goals justify planning
2. Fuzzy goals lead to fuzzy plans which lead to poorly planned
development and mediocre communities
3. Stephan Covey and the 7 habits

V.ELEMENTS AND FUNCTIONS OF A PLAN

A.  Elements
1. Land Use - Types and units
2. Transportation - More than just streets
3. Housing - Condition and tenure
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4. Community Facilities - Conditions and needs
5. Design and aesthetics -

a Visud

b. Functional

C. Understanding character elements

B. Functions and Uses

1. Legd

2. Educational
3. Guidance

4, Coordination

VI.MuUNICIPAL AUTHORITY TO IMPLEMENT PLANS

A. A planisonly as good as the actions that follow it. Authority and
powers are required.
1. Police Power
2. Eminent Domain
3. Are we taking property?

VIIl. THE NATURE AND PURPOSE OF ZONING

A.  Zoning controls are based on a plan
1. Remember the goals and issues
2. The zones are what you make them
3. Types of zones
a Fixed Zones
b. Flexible Zones
(1) Hoating
(2) Overlays
(83) Performance
(4) Traditional Neighborhood Devel opment
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VIII.SuBDIVISION CONTROL

A. Land Subdivision Controls
1. Non-discretionary, non-public process
2. Generaly atwo step
a Technical and Largely Engineering Based
b. Staff support

IX.PLANNING COMMUNITY CHARACTER AND LIVABILITY

A.  Character, Development Design and Site Plan Review
1. Y ou have the right to be beautiful
The court has recognized ..... that states and cities may enact land use
regulations and controls to enhance the quality of life by preserving the
character and desirable aesthetic features of a city...(Penn Central v.
New York City, 1978)

2. Architectural review
3. Historic Preservation

B.  Capital Improvements Programing

XI.AMENDMENTS AND EXCEPTIONS

A.  Zoning Amendments
1. Justifications
a Zoning is alegidative act and is presumed valid
b. Maryland Rule - Change and need or mistake
C. Applicants burden to prove
2. Non-justifications
a Spot zoning
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b. Va ue enhancement
C. Lots of people are for it
3. Lega Requirements
a Public Hearing upon notice
b. Planning commission recommends
C. The record must reflect afinding of fact as ajustification
for rezoning

B.  Specia Uses, Conditional Uses, and Variances

1. Purposes
a Special treatment for potentially problematic uses
b. Adjustment for special cases

2. Lega Requirements
a Decisions of the planning commission may be final unless
appesaled
b. Public hearing after notice
C. Findings of fact in the record
d. Criteriafor decisions

XII.ADMINISTRATION

A.  Planning Infrastructure

Planning Commission or acceptable alternative
Bylaws

Set procedure for handling business

Roberts Rules

Findings of fact cited in al decisions

arwdRE

B. Planning Commissioner Due diligence

: Arrive on time

2. Vigt the dites

3. Review the staff reports

4, Use the godls, objectives and policies for evaluation

|
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5. State motions to indicate plan implementation
6. Approvals can be conditioned
7. Remember that every decision sets a precedent

C.  Elected Officia and Planning Commission Ethics
1. Conflicts of Interest
2. Ex-parte Communication
3. Obligation of Objectivity
4. Either execute the plan or change it
D. Prerequisite of Staffing

1. Professional Counsel
2. Contractual, Part-time or full-time
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APPENDIX

Mississippi Code 17-1-1
Comprehensive Planning, Zoning and Subdivision Control in
Mississippi, Robert L. Barber, Sr., AICP

N =

Resources for further study or reading

a

b.
C.
d

www.planning.org

www.plannersweb.com

Gallion and Eisner. The Urban Pattern. New Y ork: 1980.
Scott, Mel. American City Planning Since 1890. Chicago:
American Planning Association, 1995.

Porterfield and Hall. A Concise Guide to Community
Planning. New Y ork: McGraw-Hill, Inc., 1995

Duany and Plater-Zyberk. Towns and Town Making
Principals. Cambridge, Massachusetts: Harvard Graduate
School of Design, 1991.

Unwin, Raymond. Town Planning in Practice, New Y ork:
Princeton Architectura Press, 1994. Originally published in
1909 by T. Fisher Unwin, Ltd.

Kunstler, James Howard. The Geography of Nowhere, The
Rise and Decline of America’s Man-Made Landscapes.
New York: Simon and Schuster, 1993.

Colthorpe, Corbett, Duany, Platter-Zyberk, Polyzoids, and
Moule, Ahwahnee Principles for Resource-Efficient
Communities. Los Angeles: Local Government
Commission, 1991.
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Rezoning Case Study

Developer hasappliedto rezone the subject property from Highway Commercial to Multi
Family residential. Your planner has pointed out that the town’s comprehensive plan statesthat
multi-family property should be located near the primary inter sections and betweencommercial
and residential properties. Support services such as schools, and shopping should be in close
proximity. The plan statesthat multi-family housing should constitute no more than 25% of total
housing stock.

The plan also states that prime intersections should be reserved for commercial
development. Your planner has developed the following information in his staff report. The
planning commission heard the case and recommended denial. As an elected official, How will

you vote?
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APARTMENTS
Total Existing 604
PROPOSED APARTMENTS
Anglin and Half-Acre 252
TOTAL MULTIFAMILY 856
APPROVED AND PROPOSED
Estimated Total Housing Units in City 2300
Estimated Approved Unbuilt 875
% Multi-Family of Approved and Proposed 27%
TAXES GENERATED Annual
100%Retail Development $106,722
100% Office Development $13,492
100% Apartment Development $10,789
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Comprehengve Planning, Zoning and Subdivison Control in Mississippi

Robert L. Barber, Sr., AICP

The Comprehensive Plan

Sometimes referred to as the Community Master Plan or Generd Development Plan, the
comprehengive plan is one of the most important tools that a municipality can develop to enhance quality
of life and advance important economic and developmenta goas. In short, a comprehengve planis the
genera framework by whichdeve opment controls (zoning, subdivison codes, historic preservationplans,
desgnreview, etc.) are created and rel ated to exigtingcommunity conditions and community goals. To pass
legd muster dl planning programs must be based on protection and advancement of the genera hedith,
safety, welfare the community.

Usudly, a Comprehensive Plan is a document, or series of documents, accompanied by maps,
setting forth the type of community which exists today, and what the goas and policies are for future
development or redevelopment of a community. A comprehensive planis long-range, with atime horizon
of at least twenty years, but based on present information and assumptions.

Uses of the Comprehensive Plan

A solid planhasa number of sgnificant rolesto play in a community. The absence of asound plan
and planning process will place a community at a Sgnificant disadvantage in these aress.

Legd - Because the plan is adeclaration of the municipa policy and purpose, courts have often
looked at the existence of a plan in zoning litigetion as evidence that a municipdity has considered
al rdevant issues in the zoning of a particular parcel. Sound planning forms the rationa basis for
the adminigtration of land use and development controls within the community.

Educationd - The process of developing a plan can be away for the municipdity to determineits
drengths and weaknesses, through the process of inventory of its resources. The inventory is
usudly undertaken early in a planning project. If the planning process is open, the views of all
segments of the community can be articulated and consensus can be reached.

Guidance- Private devel opers may use the planas a gauge to measurethe reaction of acommunity
to aspecific proposal prior to the submissonof development plans. The Flanning Commissioncan
use the document as a guide to specific project gpprovals or disgpprovals, because it provides a
broad view of the municipdity, the plan may help separate and didtill the issues in adispute over
agpecific parcd of property.

Coordinetion - The existence of a plan in amunicipdlity is useful in coordinating with the plans of
various municipa departments, public utilities, and other jurisdictions. Roads, water, sewers,
schools, parks and the like can dl benefit from the coordinated direction.

Specific Planning - The plan can be used as a framework for additiona planning by the
municipdity, for example, to study a smdl redevel opment area more closdly.

Prepar ation and Adoption of the Plan

By datute the plan mugt address land use, transportation, housing, and community facilities.
However, optional dements may be included addressing hidoric preservation, community design,
redevel opment and neighborhood plans, and other morespecific devel opment concerns. Enabling authority
for planninginMississppi isset out inTitle 17-1-1 and followingof the Mississ ppi Code. The respongbility
for creating a comprehensive plan may be granted to a municipa planning commission, crested by the
municipa governing authority.

Once aplanis drafted, usudly withad of qudified planning consultants, the Planning Commission
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will conduct public hearingsasrequired by statute. The rulesand procedures of the commissonshould pro-
videfor suchhearings. The planis presented for the benefit of the public, and questions are answered. The
Panning Commissionthen considers comments and questions, and the document may be amended several
timesbefore recommendation to eected officids. Thelevel of acceptance of the plan will be enhanced by
the level of the public participation throughout the process.

Municipd authorities may conduct a public hearing to consider adoption of the planor any revision
of or amendment to anexiging plan. The elected body may hold the hearing(s) or delegate the task to the
Panning Commission. Natice of the public hearing must be published not less than 15 days prior to the
hearing in a newspaper of generd circulation in the county or counties where the municipality is located.
The hearing may be informd, but al interested parties must be givenan opportunity to be heard, and should
be dlowed to submit their comments in writing.

Plan Implementation

Once the Officid Comprehensive Planis adopted and filedwiththe Municipa Clerk, efforts should
thenbe directed towardsimplementation of the plan. Implementation initsmost commonformisprovided
through the adminigration of zoning and subdivison regulations. Other desirable tools include capital
improvements plans, desgn guiddines, higoric preservation ordinances and economic development
incentives. Such implementation ordinances should be based on, congstent with, and recommended by
the comprehendve plan.

It isthe Planning Commission*s responsibility to monitor development trends and problems with
implementation of the Plan, to make recommendations regarding zoning changes, to review and make
recommendations on subdivisonproposal's, and to participateinthe annua budget making processfor the
municipdity. If there is municipa planning staff, it is the Commission*s responsibility to provide policy
direction for that gaff. All these activities should be guided by and relate directly and consgtently to the
officad Comprehensve Plan.

Depending onthe pace of change in the community and its environs, the plan should be reviewed
on an regular bads so that it remains responsive to the needs and issues of the people it affects. An
increased number of rezoning requests or public improvement projectsthat are not congstent withthe plan
any indicate a need to update the plan.

Zoning Controls

Zoningis the delineation of acity into area, or zones and the establishment of rulesto governland
use and the location, bulk, height, shape, use and coverage of structures within each zone. Zoning is the
primary implementation tool of the comprehensive plan. The plan establishes genera areas for each use
expected over the long term. Zoning delineates specific areas that are considered suitable for devel opment
of each use in the short term and protects developed areas from intrusion by incompatible uses.

Traditional Zoning Ordinances

A traditiona zoning ordinance congists of two primary eements: the zoningtext, whichdefineseach
zone and the conditions of use which are dlowed in it; and the zoning map, which locates eachzone inthe
municipdity. Aslong as a zoning ordinance conforms to adopted planning purposes including protection
of public hedth, safety and welfare, it is consdered alegitimate exercise of the basic police power of loca
government. However, there are ways in which that power can be abused.

A municipdity cannot treat property ownersin adiscriminatory or arbitrary fashion. There mugt
be areasonable basis for different classfications of areas, and rulesmust be gpplied reasonably to specific
properties.

Zoning typically dividesa community into resdentia, commercia, and industrid zones. The zones
can be further refined into more detailed areas such as sngle family and multifamily; retal and office, light
indugtrid and manufacturing; and indtitutional and open space and the like.

Each digtrict should contain a satement of intent, indicating the district*s prime function, the
characterigtics which digtinguish it from other didtricts, and the reasons for establishing it. The intent must
have a subgtantia relation to the generd purposes of zoning.

The number of residences dlowed per lot is pecified, as are the types of businesses dlowed in
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commercid zones. Usesin each zone are generdly of two types. Usesare either dlowed by right in each
zone or under specia conditions. Specid or conditiona uses must be reviewed on a case by case basis,
while uses permitted by right require no such case review. Proposals for such usesare only dlowed if they
meet certain specific requirements designed to ensure they will be compatible withthe uses dlowed by right
in the zone.

Flexible Zoning Controls

Frequently used departuresfromthis traditiona form of zoning indude planned unit devel opments,
floating zones, overlay zones, performance zoning, central business didtricts, mixed use zones, traditiona
neighborhood development and new urbanist provisions.

If the parcel is relaively large, a planned unit development can alow a mixture of useswithin a
parcd. The overdl ste plan, including streets, utilities, open space and publi9 fadilities, is submitted and
approved before zoning is changed. Overdl dengity and intengity of usesare consstent with the ordinance,
but regulations do not gpply on alot-by-lot bass.

A floating zone is not shown on the map, hence the term*“floaing”, but dlowsthe legidaive body
the choice of designating any of severd logicd locations for a use only whena property owner is ready to
proceed with development of the use on a specific Site.

The overlay zone is used to meet specific physical. culturd, or economic conditions not generaly
found in the municipdity such as older downtown digtricts, historic areas, dopes, and floodplains. A
commercid digrict with a downtown didrict overlay may alow al the same uses as other commercia
digtricts, but have no sdeyard or setback requirements. A dope overlay may requirethat eachlot be large
enough or shaped to provide a building Site on relaively level ground. Anairport overlay may be used to
regtrict the height of buildings near the flight path or to increase the soundproofing requirements of
congtruction. Higtoric didtricts serve a public purpose by preserving historic sSites or buildings. Floodplain
zones can be used to protect dl development from flooding in areas subject to flooding.

Performance zoning alows controlled integration of uses, based on the compatibility and individud
characterigtics of each use. There are fewer use specifications, but he acceptability of each use is
determined by how well it meets generd criteriardating to suchfactors as noise, vibration, smoke, odor,
dust, glare, heat, hazards, parking, wastes, traffic, dectromagnetic fields and radioactive emissons. The
intent isto control the characteristics of uses so that the character and the qudity of the didtrict ispreserved.
Such zoning is particularly common for industriad uses.

Other Requirementsof Zoning

Traditiona zoning ordinances specify the minmumsize of lots, how far buildings must be set back
from property lines, the height or number of stories or the buildings, how much parking must be provided,
the width of the streets, and other design requirements. The setback, or yard, requirements may be an
absolute number, e.g.. 25 feet from the roadway, or apercentage of the lot width for Sde yards or depth
for front and back yards. Setbacksfor property linesabutting streets may be expressed as a measurement
from ether the edge or the middle of the street*s right-of-way. The number of parking spaces required
varies with the type of use. While there are recognized standards for parking, the requirements may be
modified to meet local conditions, such as the availability of public trangportation or the average number
of carsper resident. Most building height requirements are expressed as a combination of the height from
the ground level to some point on the roof and the number of stories. Street widths are generdly specified
in accordance with the requirements of the agencies controlling them.

Traditional design requirements may hamper the ability of the land developer to preserve usegble
open space and vduable natural features. The cluster option found in many ordinancesdlowssmdler lots,
if the land gained is preserved as permanent open space. The zero ot line development, which alows side
yard requirements to be combined on one side of the building can produce more useable open space for
each residence.

The building size and setback requirements can be replaced by a more flexible lot coverage ratio
which limits the maximum ratio between lot and floor space in the building. These ratios are called
Floor/Area Ratios or FARS.

Parking may be shared, if the users sharing the parking have need for the spaces at diff~rent times
or if an adjoining lot has more spaces than it needs. For example, aday-time use such as an office may
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share parking with a night-time use such as athester. The same office may share parking with a church,
which would only need the spaces when the offices were closed. These arrangements may be formdized
in acovenant which is made between the property owners and which is recorded with the lots.

Nonconforming Uses or Grandfather Provisons

Even the mog flexible zoning ordinances cannot cover dl Stuations that exist when the ordinance
is adopted. Some properties will not conform to the zone in which they find themsalves. Businesses are
found in resdentid zones, buildings are built too close to the lot lines. There are several waysto handle
these Stuations, induding Smply identifying them and leaving them done. However the most commonisto
encourage eventua redevelopment in away that is consistent with the ordinance.

Nonconforming buildings are usudly diminated by not alowing them to be enlarged, expanded,
or, if damaged over a certain point, rebuilt or replaced. If the nonconforming useis discontinued for the
Specified period of time, it usualy may not beresumed, If it isanonconforming business, the type of bus-
ness is usudly not alowed to be changed unless the new busness is more compatible with the
neighborhood.

Anaternate Srategy isto amortize each nonconforming use. The amortization period for structures
dependsontheir current age and expected ussful life. Uses are normaly accorded the time any equipment
used might be expected to bereplaced. Whenthe amortization period isover, the building or use must be
removed or replaced with a conforming building or use.

Rezoning

The method and procedures for amending the zoning ordinance are set by state law. Just asthe
origind adoption of the zoning ordinance, al rezoning must comply with statutory requirements A rezoning
is actudly an amendment to the existing zoning ordinance and requires the adoption of an ordinance;
however, this amendment must follow both the procedures set forth in 17-1-1 of the Mississippi Code. In
generd, land may only be rezoned by action of the municipa authority, after arecommendation has been
made by the planning commission, and after a public hearing occurring after at least a 15 day notice in
newspaper of generd circulation.

Courts have generdly held that the burden is upon the applicant for arezoning to show that either
therewas a mistakeinthe origina zoning inthe forma scrivener’ serror or that a developmenta change has
occurred in the area of such a magnitude asjudify the proposed rezoning. The governing authority should
make note of these findings, or lack there of, as part of the record.

Two-Thirds Requirement

By statute, an additional super-mgority vote requirement exists when the rezoning is protested by
the owners of twenty per cent (20%) or more, either of the area of the lotsincluded insuchaproposal, or
of those immediately adjacent totherear, and extending one hundred sixty (160) feet or of those directly
opposite, extending one hundred sixty (160) feet from the street frontage of oppositelots. Inthisingtance
the change mugt be approved by afavorable vote of two-thirds of al of the members of the legidative

body.*
Spot Zoning

Spot zoning generadly describes a Stuation where property is rezoned for a use prohibited by the
origina zoning ordinance and out of harmony therewith. This is a common objection raised by those

opposed to a rezoning, and is often argued that such a*spot zoning” is designed to favor someone. The
vdidity of a spot zoning decison will depend on the circumstances of the individua use.

Checklist Analysisfor Zoning Amendment Decisions

Asaguideto determining the appropriateness of arezoning, the following checklist might be used
to evauate potentid zoning decisons.
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4 Would change be contrary to the general welfare?

5. Is an adminidtrative procedure available and preferable to rezoning?

6. Would the origina purpose of the regulation be thwarted?

7 Have procedurd requirements been met?

8 Arethere sitesfor the proposed use in exigting digtricts permitting such use?

9 Is the proposed change contrary to the established land use pattern and the
adopted plan?

10.  Would change create an isolated, unrdated didtrict, i.e., isit Spot zoning?

11. Have maor land uses changed since the zoning was applied, eg., new
expressway, new dam, etc.?

12. Isexiging development of the area contrary to existing zoning ordinance, i.e., are
there specia uses or violations?

13.  Canthe owner of the property redize an economic bendfit from uses in accord
with exising zoning?

14.  Would change of present digtrict boundaries be incons stent with existing uses?

15.  Would the proposed change conflict withexisting commitmentsor planned public
improvements?

16.  Will change contribute to traffic congestion or dangerous traffic patterns?

17.  Would change dter the populationdensity patternand thereby harmfully increase
the load on public facilities? Schools? Sewer and water systems? Parks? Other?

18.  Would change combat economic segregetion?

19.  Would change adversdy influence living conditions in the vicinity due to any type
of pollution?

20.  Would property vaduein the vicinity be inflated by the change?

21.  Would property vauein the vicinity be decreased by the change?

22.  Would change condtitute an “ entering wedge” and thus be a deterrent to the use,
improvement or development of adjacent property inaccord with existing zoning
ordinance or plan?

23.  Would change reault in private invesment which would be beneficid to the
redevel opment 01 a deteriorated area?

Special or Conditional Uses

Zoning codes often set forth specid or conditional uses. Specid uses are reviewied on acase by
case bass to determine the fit between the use and the proposed location. The question of fit or
compatibility between use and location provides the opportunity for persons to lobby by various means for
or against a proposed use.

In generd, aspecia use can be viewed asa proposed use of land or structures which, due to the
unique characterigtics of the use, must be reviewed independently of previous land use actions, and isoften
not dasdfied in any particular zoning digtrict due to the variety of potentid impacts it represents in
differerent locations.

Without clear-cut arguments concerning the necessity or compatibility of ause, the dlowance of
a specia use can be viewed as arbitrary. Specific rationae behind the decision should be included in the
record of the decison. Adherence to specific criteria or standards used in Smilar cases provides legal
support when conflicts arise.

Standards or Criteriafor specid use approva are often used on municipa applications, not only
to provide a rational basis for decision making, but dso to gain insight to the petitioner*s reasons for the
development request. The following are examples of such standards.

1. The Specia Use will accommodate, and is necessary for the public hath safety
and wefare of the community

2. The Specia Usewill not alter the essentia character of the proposed location and
surroundings.

3. The location, Sze, intengity of operationand access to the site will be appropriate
to the orderly development of the area.
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4, The characteristics of the Special Usewill not impair the va ue of adjacent parcels
and property in the close vicinity.

5. The Speciad Usewill properly locate, design and screen parking and circulaion
areas to avoid and dleviate traffic hazards potentialy caused by the use.

6. The Specid Use will not create fire or traffic hazards or overtax public utilities

Variances

The zoning code cannot cover every property Situation with a rule and regulation. Properties and
uses can be unique. A variation from the zoning code must respond to a “unique hardship” or “practical
difficulty”, usudly of Ste or exising condition. A variationshould be considered alast resort. |nappropriate
granting of variances can undermine the entire zoning and subdivision codes, so decisons must be made
caefully. If many smilar requests arise, the zoning or subdivision code should be reviewed to determine
if either should be changed or a particular policy be developed to review such requests.

Site variations are alowances for properties whichrepresent unigue hardshipsinthe development
of the property. This may concern the angles, distance and location of the lot lines to each other, which
together or individualy represent obstacles to proposed development. Many variations arise because of
new zoning code implementation and the existence of older lots that were subdivided with no regulatory
control. Development on such lots with modern structures can require variances to alow use of the
property. Municipa officids must make the determination if the requested variance is the result of unique
hardship related to the physica configuration of the lot or of building plans not gppropriate to the lot.

Exigting conditions can a so provide unique hardshipswhenexising structures or sSitesare used for
purposes other than the origind intent. For example, residential structures which become part of
commercid district or specia uses on lots created for other purposes.

Use vaidions are an extremdy poor planning practice and of questionable legd vdidity. A use
vaiationis to dlow a use in a certain zoning didtrict that is not presently allowed in that digtrict. The
approval of such arequest is actudly arezoning of aparcd, because it isalowing aparcd in one zoning
digtrict to be used in a manner dlowed exdusvey in another zoning ditrict. These requests should be
referred to the rezoning process.

Standardsor criteriafor variaion gpprova are often used on municipa applicationto gainfurther
indght into the petitioner*s reasons for the variation request. The standards can generdly outline the
following concerns.

1. The request for variation is diginguished from mere inconvenience of particular
physica attributes of the parcel

The variation request is vaid enough to circumvent existing city ordinance.
Unique circumstances to the Site are evident.

The requested variation is unique relative to Smilar propertiesin the area.

That the unigue circumstances have not been created by any person possessing an
interest in the property.

The owners of the subject property did not create the circumstance(s) requested
for inthe variation

7. The variation wilt not ater the essential character of the locdlity.

gk own

S

Subdivision Ordinances

Governing Authorities and Planing Commissionersmus deal witha variety of zoning and land use
controls onaregular basis. Municipa subdivisionregulations represent one of the most important land use
tools available to loca government.

While subdivison review is often characterized as a* non-discretionary” or “by right” procedure
(assuming the property is properly zoned for the intended use), thisis not necessarily true. It isimportant
to remember that it isduring this process that important decisons are made concerning the construction of
magjor roads and utilities; the preservation of natura streams and drainage courses; the sizes and shapes
of lots, and whether or not properties are developed into building lots or preserved as Sites for important
public uses, such as schooals, parks and rights-of-way.
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Typical Subdivison Procedures

Most subdivison ordinances formdly establish a two-step review and approval process for
subdivison plats. Thefirs sep isreview of a“prdiminary” or “tentetive’ plat, followed by approva of a
‘find” or “record” plat. In redity, most communities, whether formally adopted as part of the subdivision
regulations or informally practiced, use afour-step review process.

8. Pre-gpplication meetings

0. Review of the prdiminary plat

10. Review of find engineering drawings and specifications, and
11. Review and recordation of the find plat.

The importance of the fird and third steps is often overlooked when a community andyzes its
subdivison review process.

Pre-Application Meetings

As noted above, while not every community formally adopts a pre-gpplication meeting as a
required step in the subdivision review process, in redlity, most developers will attempt to have one or a
series of meetings with the municipa staff in order to identify potentid issues before going to the expense
of preparing a preliminary plat. Properly organized, the pre-application meetings can benefit both the
gpplicant and the community, and save the Plan Commission many hours of meeting time.

The subdivison ordinance should be viewed as a mechanism for implementing the gods and
objectives of the Comprehensive Plan, and asthe principa guidefor the development of acommunity. The
gpplicant should discuss with gaff the policies inthe Comprehensive Plan (induding the Officid Map) and
the zoning restrictions whichmay affect the subdivision of the property. Among the items whichshould be
addressed at the pre-gpplication stage are the following:

1 Public Use Sites - Are any future school, park or other public use Stesshownon
the Comprehensive Plan that would involve the property? If so. will the land be
acquired? Will some or al be dedicated by the developer?

2. Trangportation - Will mgor right-of-way dedications be required as part of the
subdivison? Will a proposed cul-de-sac need to be made a through Street? Will
there be access limitations imposed due to the Sitesfrontage onamagjor thorough-
fare?

3. Environment - Isthe property in the flood plain or are there any known wetland
areas? Asaresult of the State Endangered Species Protection Act, arethereany
animals in the vicinity that may use the property as a habitat? Are there any
sructures or sites on the property that are historic?

4, Engineering and Utilities - Are theregenerd or localized enginesring issueswhich
need to be addressed as part of the subdivison. eg. drainage, genera soil
suitability?

5. Zoning Issues - Will any types of rezoning or variance requests need to
accompany the subdivision gpplication?

6. Procedural Matters - Does the applicant understand what stepswill be involved
in the subdivison process and how long approva might take? Thisisthe dl-time
number one question of gpplicants.) Does they understand what responsibilities
there will be. e.g.. the type of information that must be presented to the Plan
Commission, number of prints, etc.? Are there any dedications, exactionor impact
feesor other types of fees or payments that are likely to be required as pan of the
approva process?

Having these questions addressed early-on in the process can identify and resolve many issues
which otherwise would take up an inordinate anount of the Plan commission*s time during the review of
the prdiminary plat.

Page -17-



Preliminary Plat Review

The prdiminary plat Sage is when most mgor issuesre ated to the subdivisonshould be resolved.
When the prdiminary plat review stage is completed, the gpplicant should know how many lots will be
dlowed and what is generdly expected withregardtomajor public improvements. The Plan Commission’'s
review of the preliminary plat should identify and resolve the magor design issues associated with the
subdivison. One of the key issues to be addressed during the review of a community’s subdivision
regulations is what function is to be served by the preliminary plat. Is the preliminary plat intended to
establish the general planning dements of the subdivison, e.g., approximate rights-of-way width and
location of roads, genera configurationof lots, and overdl rdationship to utilities or should the plat include
detailed information concerning engineering issues that may arise during review of the find engineering
drawings, eg., Sze of water and sewer lines, fire hydrant location, precise storm drainage design?

Theleve of informationthat isrequired to be submitted during the prdiminary planreview process
isrelated to the types of devel opment issuesfacing a community. Some communities alow an gpplicant to
submit “soft ling” designs for street and lot layouts plans for preiminary plats. but require additiona
information, such as preliminary storm drainage and traffic reports, to make certain critica loca issuesare
addressed prior to the gpprova of the preiminary plat.

Guarantee of Ingtallation of Public mprovements

It isal sorecommended that the subdivis onordinance establish specific standardsf or the guarantee
for ingalation of required public improvements. |ssues related to the formand amount of the performance
guarantee are best addressed during the review of the final engineering plans.

Final Plat Review

Following preliminary review and perhaps an enginearingreview, thefind plat must be re-examined
to make certain that any design changes that may have been necessary did not cause problems with the
configurationand Szesof lots. The plat isaso reviewed at this point to make certain the language regarding
such matters as dedi cation of right-of-way, notes regarding setbacks and access limitations, and provison
of easements reservation are in the proper legd form.

General Design and I|mprovement Standards

All subdivisionagpplications should bereviewedfor cons stency withthe Comprehensive Plan. Such
review should include atention to the following:

1 Lot and block size standards

2. Easement requirements

3. Standards for subdivison monuments

4, Public land dedication and reservation standards.

5. Street right-of-way and pavement standards

6. Private Street standards

7. I ntersection design and improvement standards

8. Standards for cul-de-sac streets

9. Sidewalk and bikeway requirements

10. Mass trangt planning standards

11. Subdivison and development involving flood plain areas
12. Preservation of streams and natural drainage courses
13.  Storm water detention

14. Recognition of wetland areas

15.  Tree protection and preservation standards

16. Erosion and sedimentation control measures

17. Preservation of important historic and cultura resources
18.  Toxic waste clearance or dimination

19.  Connection to public utility systems
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20.  Over-gzing of public facilities

21.  Storm sawer design

22. Public water system design

23.  Sanitary sewer syslem design

24. Underground utility requirements

25.  Solid waste storage and disposal

26.  Subdivison and development entrance Sgns

27.  Common landscaped and fencing areas

28.  Common recregtion areas

29. Standards for establishing homeowners® associations. The indusion of these
gandards in the subdivisionordinance givesthe applicant, as wel as the saff and
Plan Commission, athorough understanding of the types of issues which must be
considered and addressed when submittinganapplicationfor subdivisionapproval.
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